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Appeal from the United States District Court for the Southern
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Chi ef Judge.

Before KRAVITCH and BIRCH, Grcuit Judges, and GOODW N, Senior
Circuit Judge.

KRAVI TCH, Circuit Judge:

The issue presented in this case was whether votes cast by
voters inadvertently assigned to the wong district constituted a
viol ation of the Voting Rights Act. The district judge rul ed that

there was no violation. W AFFI RM

"Honorable Alfred T. Goodwin, Senior U S. Circuit Judge for
the NNnth Grcuit, sitting by designation.



l.

On March 26, 1992, the County Commi ssion of Dallas County,
Al abama adopted a redistricting plan for its upcom ng el ections.
The plan provided for five single-nmenber districts, three with
bl ack majorities and two with white majorities. The redistricting
plan was pre-cleared by the Departnment of Justice pursuant to
Section 5 of the Voting R ghts Act on May 12, 1992 and survived a
Section 2 challenge by a white plaintiff. Rollins v. Dallas County
Commi ssi on, 92-0242-B-C, 1992 W. 611861 (S.D.Ala. My 13, 1992).

Dal | as County el ection officials attenpted to notify affected
voters regarding the redistricting and place voters in the correct
district. Mich confusion surrounded the transfer of voters anong
districts, however, and sone residents voted in the wong district
in both the June 2, 1992 primary el ection and the Novenber 3, 1992
general el ection.

The general election for the District 2 seat on the County
Conmi ssion pitted white candi date John Li de agai nst bl ack candi dat e
Curtis WIIlians. Initial election results showed that WIIlians
defeated Lide by four votes. Lide challenged the election results
in state court. After reviewing challenged ballots, the Crcuit
Court of Dallas County determ ned that Lide had won the el ection by
ten votes. The Al abama Suprene Court affirmed. WIlians v. Lide,
628 So.2d 531 (Al a.1993).

After the Al abama Suprenme Court's decision in favor of Lide,
plaintiff United States of America filed the instant suit in the
United States District Court for the Southern District of Al abama

challenging the election results under Section 2 of the Voting



Ri ghts Act and under the Fourteenth and Fifteenth Arendnments of the
United States Constitution.® The conplaint alleged that Dallas
County el ection officials had perm tted approxi mately seventy white
voters who lived outside District 2 to vote in the District 2
el ection, therefore depriving District 2 black voters of an equal
opportunity to elect their preferred candidate and participate
effectively in the political process.® The suit further alleged
that the defendants had acted with the purpose and effect of
di scri m nating agai nst black voters in Dallas County.
After a bench trial, the district court ruled in favor of the
defendants. Appellant raises two i ssues on appeal:
(1) whether Dallas County election officials' failure to
ensure that voters were placed in the proper election
districts and their resulting incorrect counting of the
out-of-district ballots of over 50 white voters constitutes a
"standard, practice, or procedure' subject to challenge under
Section 2 of the Voting R ghts Act, [and] (2) whether, under
the totality of circunstances, defendants' conduct in counting
the out-of-district ballots of over 50 white voters and
all owi ng these votes to determ ne the outcone of the election
vi ol ates Section 2 of the Voting R ghts Act.
Brief for Appellant at 2.°
We review the district court's findings in Voting Ri ghts Act
cases for clear error, giving "special deference to the district

court due to its "special vantage point' and ability to conduct an

The suit naned as defendants Probate Judge John Jones,
Sheriff WD. Nichols, Crcuit Court Cerk WA. Kynard, Chief
| nspect or Gaendol yn Mock Shaw, candi date John Lide, the County
Comm ssion and its nenbers, and the Board of Registrars and its
menbers. Curtis WIlians was added as a plaintiff-intervenor.

*The government |ater narrowed its challenge to 52
out-of-district white voters who voted for Lide.

*Appel | ant does not appeal the district court's rejection of
t he Constitutional chall enge.



"intensely |ocal appraisal of the design and inpact of' a voting
system"” Lucas v. Townsend, 967 F.2d 549, 551 (11th G r.1992)
(citing Thornburg v. Gngles, 478 U S. 30, 79-80, 106 S.Ct. 2752,
2781, 92 L.Ed.2d 25 (1986) and Wi te v. Regester, 412 U S 755
769, 93 S.Ct. 2332, 2341, 37 L.Ed.2d 314 (1973)). W may correct
a district court's errors of law and its findings of fact based
upon m sconceptions of [|aw Meek v. Metropolitan Dade County,
Fla., 985 F.2d 1471, 1481 (11th G r.1993).
.
Section 2 of the Voting R ghts Act, 42 US. C § 1973(a)

provi des that,

(a) No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be inposed or applied
by any State or political subdivision in a mnner which
results in a denial or abridgenent of the right of any citizen
of the United States to vote on account of race or color, or
in contravention of the guarantees set forth in section
1973b(f)(2) of this title, as provided in subsection (b) of
this section.

A Section 2 violation is established if,

based on the totality of the circunstances, it is shown that
the political processes |leading to nom nation or election in
the State or political subdivision are not equally open to
participation by menbers of a class of citizens protected by
subsection (a) of this section in that its nenbers have | ess
opportunity than other nenbers of the electorate to
participate in the political process and to elect
representatives of their choice. The extent to which nenbers
of a protected class have been elected to office in the State
or political subdivision is one circunstance which may be
consi der ed: Provided, That nothing in this section
establishes a right to have nenbers of a protected class
elected in nunbers equal to their proportion in the
popul ati on.

42 U.S.C. 8§ 1973(b).
Accordingly, a plaintiff bringing a Section 2 claim nust

prove that (1) the challenged situation constituted a



qualification, prerequisite, standard, practice, or procedure and
(2) as aresult of the challenged situation, nenbers of a protected
cl ass had "l ess opportunity than other nmenbers of the el ectorate to
participate in the political process and to el ect representatives
of their choice.” I1d. See generally Gngles, 478 U.S. at 47, 106
S.C. at 2764. Proof of anintent to discrimnate is not required.
Chi somv. Roener, 501 U S. 380, 384, 111 S. . 2354, 2358, 115
L. Ed. 2d 348 (1991).

Section 2 not only applies to permanent structural barriers
but also to "practices which, while episodic ..., result in the
deni al of equal access to any phase of the electoral process for
mnority group nmenbers.” S.Rep. No. 417, 97th Cong., 2d Sess. 28,
30 (1982) U.S. Code Cong. & Admin.News 1982 pp. 177, 205-207. See,
e.g., Toney v. Wite, 488 F.2d 310 (5th G r.1973) (en banc)
(discrimnatory purge of voters from polls violated Section 2)%
Wl ch v. McKenzie, 765 F.2d 1311 (5th Cir.1985) (fraudulent ballots
did not violate Section 2).

[l

Applying the foregoing legal principles to this case, we
conclude that the District 2 el ections did not violate Section 2 of
the Voting Rights Act.®

A

Appel l ant asks us to conclude that the events which led to

*Fifth Circuit cases decided before Cctober 1, 1981, are
bi ndi ng precedent in this circuit. Bonner v. Gty of Prichard,
661 F.2d 1206, 1209 (11th Cir.1981) (en banc).

®Qur conclusion rests on the district court's findings of
fact, which we hold are not clearly erroneous. United States v.
Jones, 846 F.Supp. 955 (S.D. Al a.1994) (district court opinion).



out-of-district voting constituted a standard, practice, or
procedure under Section 2. W are hesitant to do so. The
m sal | ocation of voters was not the result of any deliberate act by
defendants.® Under the redistricting plan, residents along the
eastern border of District 2 who lived outside Selma city limts
were to vote in District 2. Most of the challenged voters lived in
t he Pi ne Forest subdivision and were included in District 2 because
of a years-old incorrect map which showed all of Pine Forest to be
outside Selma's city limts. Ohers |lived on the odd-nunbered side
of Wight Drive and were erroneously included in District 2 because
of the peculiar way residences on the street are nunbered. The
remai ni ng contested voters also |lived just outside the District 2
line and their inclusion in District 2 resulted from simlar
errors. In light of these facts, we agree with the district
court's conclusion that the msallocations were "run-of-the-mll
m st akes” and "are no nore than the type of errors one woul d expect
in the normal course of any election, and especially in the
ci rcunst ances surroundi ng the necessity of the Board of Registrars
focusing in a very short tinme on relocating sone 2,000 to 3,000
voters in the new D strict 2 alone.” Jones, 846 F.2d at 959, 962.

The raci al makeup of the organi zations involved in assigning
voters to districts supports this conclusion. Two of the three

menbers of the Board of Registrars, including its chairman, were

®Appel | ant contends that defendants' conduct |eading up to
the el ection constitutes a deliberate failure to act which
resulted in the out-of-district voting. W disagree and thus do
not reach the question of whether a deliberate failure to act can
constitute a standard, practice, or procedure under the Voting
Ri ghts Act.



bl ack. One of the three deputy registrars who worked in the
Probate Judge's office was black. The County Conmm ssion had three
bl ack nmenbers and two white nenbers. The presence of black
representation certainly does not require us to conclude that no
Voting Rights Act violation occurred. In light of the other
circunstances of this case, however, as the district court
suggested, "[u]nless the court is to assunme that white officials
wer e sonmehow so nuch canni er than their bl ack counterparts as to be
both fully aware of and able to manipulate 52 white voters into
District 2, the nost |ogical conclusionis that the illegal voters
were accidents, not pawns." Jones, 846 F.Supp. at 963.

We have found no case holding that an inadvertent error can
constitute a standard, practice, or procedure under Section 2. As
the district court correctly noted, the text of the act contains no
reference to inadvertent error. Standard is defined as "sonething
that is established by authority, custom or general consent as a
nodel or exanple to be followed." Webster's Third New
International Dictionary 2223 (Philip B. Govie, ed. 1986). !
Practice is defined as the "performance or operation of sonething,"”
"performance or application habitually engage in," or "repeated or
customary action.” ld. at 1780. Procedure is defined as "a
particul ar way of doing or of going about the acconplishnment of
sonmething.” 1d. at 1807. Even in light of the Supreme Court's

mandate that we construe the Voting R ghts Act broadly and

The Voting Rights Act does not define standard, practice or
procedure. Holder v. Hall, --- US ----, ---- - ---- 114 S. C.
2581, 2619-20, 129 L.Ed.2d 687 (1994) (Blackmun, J., dissenting).



consistent wwth its purpose and historical experience, 8

we
nonet hel ess concl ude that the chall enged errors did not constitute
a Section 2 standard, practice, or procedure.

B.

Even if the challenged errors were standards, practices, or
procedures, we are not convinced that black voters faced an unequal
opportunity to participate in the electoral process. As required
by Section 2's |anguage, we have evaluated the totality of the
ci rcunst ances. Johnson v. DeGandy, --- US ----, ----n. 9, ----
, 114 S.Ct. 2647, 2656 n. 9, 2657, 129 L.Ed.2d 775 (1994) ("The

ultimate concl usions about equality or inequality of opportunity

wer e i nt ended by Congress to be judgnents resting on conprehensi ve,

not limted, canvassing of relevant facts.") (listing relevant
factors).?®
Despite the m sall ocation of voters, blacks still constituted

amjority of District 2's voting population. Wthout the 52 white
voters, District 2 had a popul ati on of 9, 354 whi ch was 65. 4% bl ack.
I ncl udi ng the 52 voters, District 2 had a popul ati on of 9,406 which
was still 65%black. In light of these figures, the district court
concluded that "there is no evidence that the defendants’
inactivity was designed or carried out in a fashion that would

solely injure the interests of black voters; any errors which

®Hol der, --- U S at ---- - ----, 114 S .. at 2619-20
(Blackmun, J., dissenting); Chisom 501 U.S. at 403, 111 S. C
at 2368 (quoting Allen v. State Board of Elections, 393 U S. 544,
567, 89 S.Ct. 817, 832, 22 L.Ed.2d 1 (1969)).

But see S.Rep. at 30 ("[T]he proof sufficient to establish
a[n episodic] violation [does] not necessarily involve the same
factors as the courts have utilized when dealing with pernmanent
structural barriers.™)



i kely woul d have resulted fromthe defendants' alleged failure to
do their jobs would have likely affected all districts.” Jones,
846 F.Supp. at 961.%

Appel | ant suggests that the nere proof that the candi date
preferred by the mpjority was defeated by a razor thin margin
mandates a conclusion that Section 2 has been violated. We
di sagr ee. "[T]he inability to elect representatives of their
choice is not sufficient to establish a violation unless, under the
totality of the circunstances, it can al so be said that the nenbers
of the protected class have | ess opportunity to participate in the
political process.” Chisom 501 U S at 397, 111 S.C. at 2365.

Accordingly, because we conclude that blacks still had
sufficient opportunity to elect WIlianms, Section 2 was not
vi ol at ed. Wile we cannot ignore the history of racia
discrimnation in Dallas County, it does not outweigh the other

circunstances in this case.

Y nterestingly, the misallocation actually may have hel ped
bl ack candidates in past city elections. The district court
noted that "these [challenged white] voters were not allowed to
vote in [the] city elections during a period when [it] went from
being a white majority city to a black majority one.” Jones, 846
F. Supp. at 963.

YA claimof Section 2 vote dilution generally requires
proof of three threshold factors: (1) that a mnority group is
sufficiently large and geographically conpact to constitute a
majority in a single nmenber district; (2) that a mnority group
is politically cohesive; and (3) that the white nmajority votes
sufficiently as a bloc to enable it usually to defeat the
mnority's preferred candidate. See G ngles, 478 U S. at 49-53,
106 S.Ct. at 2766-67. Because we conclude that Section 2 was not
vi ol ated under the totality of the circunstances we need not
determ ne whether the G ngles threshold factors were present in
this case. DeGandy, --- US at ----, 114 S.C. at 2657 (proof
of G ngles factors necessary but not sufficient to establish vote
dilution); N pper v. Smth, 39 F.3d 1494, 1512 (11th G r. 1994)
(en banc) (same), cert. denied, --- US ----, 115 S . C. 1795,



I V.

The Fifth Grcuit has stated that "stolen elections in which
t he | osi ng candi date was bl ack are, whil e deci dedly suspi ci ous, not
necessarily violations of the Voting Rights Act or Constitution.”
Wel ch, 765 F.2d at 1316-17. W agree. By its own terns, Section
2 of the Voting R ghts Act does not provide a forum for
garden-variety election disputes such as this.* The statute
expresses Congress's clear intent to limt relief to standards
practices, or procedures which negatively inpact the voting rights
of a group on account of its nmenbers' race or color. Because we
concl ude that insufficient circunstances exist inthis case to neet

the statute's standard, we AFFI RM

131 L.Ed.2d 723 (1995).

W note that in the prior state court proceeding, WIIians
did not contest the 52 votes challenged here. WIlianms v. Lide,
628 So.2d 531 (Al a.1993). In our view, the state court would be
the proper forumfor this type of election dispute.



